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ICL INQUIRY
PHASE ONE
SUBMISSIONS
on behalf of

THE FAMILIES AND SURVIVORS
represented by

PATRICK McGUIRE, THOMSONS,
SOLICITORS

Introduction

Findings in fact on behalf of these Core Participants are proposed in order to provide
a factual context. The first section of this document swnmarises the proposed
findings in fact. For prescntation purposes the findings in fact are subsumed under

different heads.

The ICL entities are refered to as “ICL”. The tank suppliers are referred to as

“Calor and “J Gas”. The Health and Safely Excoutive is referred to as the HSE.

No findings are proposed in connection with the suitability of the premises as a SOUrce
of LPG because of the extent of the evidence it Phase 1. Although the emphasis in
Phase | necessatily has been on the explosion and its cause, the majority of the deaths
and all of the injuries sustained were caused by structural failure. Kenneth Muiray
and Andrew Galloway may have been victims of the dircet consequences of the
ignition of the explosion mixture but the other deceased victims and injurcd persons
sustained their injuries because the structure was unable to sustain the explosion

forces generated in the explosion.
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Summary

Although a number of factors conspired to cause the disaster there are two primary

reasons why it happencd.

Firstly, there was the failure to inspect the pipe in 1988 in response to the HSE
recommendation for partial excavation, Had that recommendation been followed

through the absence of anti-corrosion protection would have been discovered.

The HSE ought not to have allowed iiself o be deflected from pursuing the

excavation recommendation.

In persuading the HSE to accept an alternative to excavation, JCL was simply

pursuing its policy of avoiding implementing HSE recommendations.

Secondly, a competent risk assessiment ought to have been carried out by ICL in

relation to the whole LPG syster by January 1993,

Such a risk assessmens would have identified the potential hazards associated with

buried pipework.

The result of a competent risk assessment would have been the inspection of the

pipework to assess its integrity.

In the course of such an inspection the absence of anti-corrosion protection would

have been evident, and the pipework then replaced.



C. Findings in Fact
The explosion and iis cause

[12] A leak of propane vapour from the buried pipework in the yard adjacent to the south

wall of the basement found a path into the basement.

[13] The basement area was poorly ventilated. Fropane vapour accuniulated In the
basement area and formed a flammable gas/ air mixture. The flammable cloud found a

source of ignition.

[14] The explosion occurred at approximately mid day on 11" May 2004 at about the time

Kenneth Mwray entered the basement area.

{15] The basement ceiling/dispatch area floor was forced upwards by the forces generated

by the explosive overpressure.

[16] The total collapse of the west end of the building was caused by the explosion as it

vented into the ground floor area.

[17] The leak of propane vapour came from a fracture crack to the inside of the elbow of

the pipework adjacent to the basement.

181 The buried pipework adjacent (o the basement was badly corroded. A concrete block

had been placed on the elbow of the LPG pipework in the area of the fracture.

[19] The fracturing of the pipe was caused by a combination of mechanical load and

corrosion.
LPG installation
[20] A 4,000 litre LPG tank was supplied to ICL by Calor in 1969, The LPG pipework

was installed on behalf of ICL by persons unknown but under the supervision of

Frank Semple of Grieban Plant.
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At the Gme of the instaliation of the LPG tank the pipework responsible for the leak

that led to the explosion was uncovered.

The pipework, including the pipework adjacent 10 the basement, was not protected

against corrosion by the use of materials such as denzo tape.

The yard to the south of the building was raised in about 1973. The Building Warrant
Application dated 4" January 1973 [(ICLAOTIT75] for the work to the yard was signed
by C H Downie. As a result of the raising of the level of the yard the pipework
adiacent 10 the basement area was covered over. The materials used to do so were not

appropriate because they comprormised the integrity of the pipework.

On 17™ June 1991 two 2,000 litre {anks were instalied by Calor to replace the existing

4,000 litre tank.

On 19 March 1998 a 2,000 LPG tank was delivered by ] Gas and instalied on their
behalf on 25™/26™ March 1998, That tank was replaced by J Gas in November 1998.

The tanks installed on behalf of I Gas were connected to the existing pipework.

Pressure tests were catried out on behalfl of ] Gas.

The pressure tests carried out on behalf of | Gas were carried out at system pressue

and designed to check the integtity of the pip¢ connections.

Annual pressure tests were cartied out by J Gas on 8" August 2001, 10" June 2002,
9% June 2003, On 8™ April 2002 the first stage regulator was replaced. The system

was pressure tested at that time. All pressure tests were at system pressure.

In accordance with standard industry practice for commercial premises, the
responsibility of Calor or ] Gas extended only to the tank and associated pipework up

1o the first stage regulator,

A pressure test ai system pressure/soundness 1est establishes that there is no leak n

the system at the time of the test.



The Role of the HSE
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The HSE firs visited the ICL premises on 16.4.70. Foliowing upon a visiton 22.8.73

the HSE concluded that Mr Downie did not rake a responsible attitude especially

towayds firc risks.

Thereafter in 1975 and 1976 a number of HSE visits took place. A pumber of
Improvement Notices and Prohibition Notices were served during that period. By 7™
September 1976 the HSE was reasonably satisfied with ICL responscs to the

Improvement Notices.

The HSE visited the premises on 1 1" June 1981, During that visit the existence of the
LPG tank was noted and, apart from advising ICL to refrain from storing materials

too close 1o the tank, o other action was proposed.

During & visit by the HSE on 10" October 1981 it was noted that the yard was
cramped and the separation distances between the tank and the boundary walls did not

comply with the appropriate standards,

Following visits by the HSE on 20" January 1982 and M mebruary 1982, by letter
dated 2™ March 1982, the HSE made a nuinber of recommendations in conaection
with the LPG system. Those recommendations were made with input from Dr P A

Gunn, an AM Chemical Inspector.

One of the recommendations made at that time was that a fixed water drench system

shouid be fitted by the tank.

A visit was made by the HSE in December 1982 (Mr Wilcock). Following {hat visit,
by letter dated 20™ December 1982 Mr Stolt on behalf of ICL. wrote to the HSE. In
thal letter Mr Stott responded to a number of the recommendations made by the HSE
i their letter of 2" March 1982. In particular he said that a water drench system was
to be installed over the Christmas preak. He also indicated that the LPG tank had

been replaced within the jast 18 months.
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Prior to his letter of 20" December 1982 Mr Stoit had telephoned Mr Wilcock and
told him that ICL had completed “all the items with regard to the LPG storage
excluding the drench system which bas been delivered but not yet instalied”. He also
told Mr Wilcock that the drench system was (o be instailed during the Christmas shut

down period.

As at December 1982 the HSE concluded that no further action was proposed in

connection with the ICL LPG system.

The HSE again visited the premiscs in November 1985, Following the visit Mr Stotl
wrote to the HSE in January 1986 indicating that the items brought to ICL’s attention
during that visit had either received or were receiving attention. At that time the HSE
had planned a check visit of the premises and in particular the LPG system for May

1686. That check visit was not carried out.

The HSE visited the ICL premises on 7 April 1988. Following the visit, by letter
dated 11" April 1988, the HSE informed ICL that it intended (o arrange for another
specialist to look at the instailation and that some of the recommendations made on
2™ March 1982 and in particular the installation of the fixed water drench system had

not been implemented.

Following HSE visits on 7" and o™ August 1988 a report dated August 1988 by Mr
Tyldesley made a number of recommendations. One of these recommendations was
{hat part of the underground LPG pipework should be excavated and the state of the

pipework and any corrosion protective coating examined by a competent person.

By letier daied g September 1988 fo ICL the HSE set out its recommendations to
bring “the storage of LPG within the current standards”. Recommendation 11
repeated the recommendation made by Mr Tyldesley that part of the underground

LPG pipework be excavated.

On 11" September 1988 a meeting took nlace at the ICL premises between the HSE

and Mr Stott of ICL. The pumpose of that meeting was to discuss the
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recommendations contained in Mr Tyldesley’s report. At the outset of thal meeting

My Stott announced that the LPG oven was to be transferred to mains gas.

ICL sought the assistance of Calor in order to deal with the recommendations made

by the HSE in its letter of 8™ September 1988,

By letter dated 4" January 1989 from Calor (Mr Coville) to the HSE, Calor made a
number of proposals in response the HSE recommendations, The recommendation 10
excavate was countered by a proposal that “yhe condition of the attendant vapour -
offtake pipe would be ascertained, dwring vessel - exchange, by examination of the

“viger-pipe”, ut the vessel, and by a pressure-test on the pipeline”.

Mr Tyldesley was asked to consider the proposals put forward by Calor Gas. By
memo signed by him on 17" January 1989 he indicated that “if the occupier can
somehow gain control of extra land oulside his existing premises, so that he has full
control over all land within 3 mefres of the proposed tant, ther these proposals are
acceptable.  If this condition cannot be mel, then [ stand by nwy earlicr
recommendations and would be prepared to support enforcement action in respect af
them. In respect of Recommendation 11 regarding examinalion of the underground

pipework from the installation, then the proposals by Mr Coville are acceptable”.

By letter dated 23" January 1989 from the HSE to Calor the HSE indicated that the
proposal “is only acceptable provided the occupier can somehow gain control of extra

Jand outside his existing premises .."

On 5" January 1989 Mr Stott wrote to the HSE and said that he could “now confirm

that we are in fact in control of land outwith our main factory gate ...

[he HSE did not visit the premises after its visit of 11" September 1988 until o
January 1992.

In the period from its first visit in 1970 to 11" September 1988 the HSE made over

forty visits to the ICL. premises.
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In its dealings with the HSE, ICL pursued a policy of evading its responsibilities

rowards health and safety. The policy was at management tevel,

In his letier of 20" December 1982 Mr Stott misted the HSE in relation to the
installation of the water drench system. He also misled the HSE in suggesting that the

LPG tank had been replaced within the last 18 months.

In 1988/1989 when the recommendation for excavation of part of the LPG pipework
was made and responded to, Mr Stott misled the HSE in his letter of 25% January
1989 in asserting that ICL were “in control of the land outwith” the main faciory gate.

That was not correct in fact.

The Calor proposals in response to the HSE recommendations of g™ September 1988
‘ncluded additional ventilation being provided at the wall adjacent to the factory gate
by the staggered removal of wall bricks at floor level, That proposal was not
impiemented. In his letter of 12" January 1989 to the HSE, Mr Siott indicated ihat
there was “no reason why we should not remove bricks from the wall”, That was

never done. He misied the HSE.

ICI. made proposals in order to avoid following the HSE recommendations without
any serious intention of implementing these proposats. This approach {0 heaith and
safety is reflected in the memorandum from Mr Stott to Mr Downie dated 18" August
1088 that “We have reached the end of the road in side stepping their requests (since
1982} .0

From 1% January 1993 ICL was obliged to comply with the provisions of the
Management of Health and Safety at Work Regulations 1992 (“the 1992
Regulations™) and the associated code of practice. Under the 1992 Regulations 1CL
was under a duly to make a suitable and sufficient risk assessment. No risk

assessment was undertaken until Andrew Stott did so in 1667,
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The risk assessment dated Octobey 2001 was inadequate in that it did not identify the
full extent of the risks associated with the LPG system. No expert input was obtained

in connection with the preparation of the risk assessment.

Mr Downie was in full control of ICL at the time of the proposed pipework

excavation. He was aware of the HSE recommendations.
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Prevepiion

This section of the submission deals with how the disaster could have been prevented.

Gas Suppliers
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The explosion could have been prevented if the LPG suppliers had been aware of the

condition of ICL’s pipework and had not supplied gas in those circumstances.

Gas suppliers are involved in supplying large quantities of highly explosive LPG.
They obtain a commeicial benefit in doing so. They are the experts in the field. This
disaster has disciosed that there is a lack of skilied input by the LPG suppliers when
dealing with a customer like ICL. The LPG supptier is in possession of information
about the danger of LPG that a customer such as [CL wouid not have. Caler knew or

ought 10 have known about the Daventry explosion in 1987.

The explosion could have been prevented if the LPG suppliers had used the

information availabie to them and their expertise by assessing the integrity of the 1PG

system.

The explosion could have been prevented by ICL if the following had cccurred:

a) The pipework had been properly maintained;

b) The pipework had had a proper system of inspection;

c) A risk assessment had been (1) carried out by an appropriate person {someonce
who was properly trained in the assessment of risks and the preparation of risk
assessments) ; (2) the risk presented had been identified and (3) the pipework
had been excavaled;

d) The location of the pipework had not involved it (1) being underground (2)
passing into a basement area;

e) The basement had not been formed (or the risks presented by the basement

area had been properly assessed and addressed); and
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) ICL had not adopted a policy of avoiding the implementation of HSE

recommendations.

The explosion could have been prevented if the YSE had insisted upon its

recommendation that the pipework be partly excavated,

It is clear from the evidence that, with the exception of Mr Tyldesley, the HSE did not
focus on the buried pipework in their dealings with ICL from 197 onwards, Nor did
{he HSE focus on the presence of LPG pipework in a pooriy ventilated area such as
the basement at the premises. The HSE was in a position to have the relevant
knowtedge as to the risks associated with buried pipework and the presence of
pipework in pootly ventilated areas. The disaster could have been prevented if the
HSE had provided clear advice to ICl. as to the inspection and use of buried LPG
pipework and taken steps to recommend that the pipework should not remain in a

poorly ventilated area.

Having regard o ICL’s poor history in relation to health and safety matlers, and in
particular in relation to the siting of the LPG tank, had the HSE taken a more
proactive approach in their dealings with ICL the accident could have been prevented.
ICL would have been made aware that they could not readily ignore recormmendations

made in connection with health and safety and in particular the LPG system.
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Preventive Meagures/Qversight Regime

This section of the submission addresses the preventative measures/oversight regime

thal may be appropriate and suitable.

Gas Suppliers

[69]

[70]

{7

[72]

(74]

Gias suppliers should have a duty to ascertain the safe condition of an entire system of

pipework before installing an LPG tank.

Where there is no appropriate evidence verifying the age and condition of pipework

then an appropriate cxcavation of the pipework should be carried out.

A soundness test of a system at system pressurc by itself should not be accepted as
sufficient evidence of the soundness of a sysiem without additional evidence
concerning the age of the pipe, the material it is made from and the state and extent of

any corrosion protection.

it should still be the owners’ responsibility to provide adequate documentation or

ofher evidence to prove this. Gas suppliers should insist on this documentation being

exhibited to them before supplying LPG.

The evidence suggests that health and safety was given a low priority at ICL. Where
smali/medium-sized companies have explosive substances such as LPG on site their
health and safety regime should be subject 10 rigorots scrutiny, Such companies
should be required to provide written independent evidence of the sfate of any
pipework carrying LPG including the date of installation, what it is made of and the
state of its corrosion protection, They should be required to provide details of an

appropriate inspection regime.

In the event thal such written records are not made available by a company then, prior

to veceiving LPG, they should be required to excavate the pipework in order to
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provide evidence that it is in a safe condition, In the event that they are unable to do

so {or refuse in doing so), they should be prohibited from receiving LPG.

Companics such as ICL should be fully aware of their responsibilities for equipment
within theit ownership. Although the buried pipework was owned by ICL, it is clear
that over the years ICL failed to keep sight of that fact. There has to be absolute
clarity between gas suppliers and their customers as i0 the extent of their respective

responsibilities.

Risk assessments of LPG systems must be carried out by a competent person.
Companies like ICL shouid be compelled to produce evidence that (he risk assessment

has been carried out by someone who is properly trained.

The general failure of the HSE to property focus on the risk created by the buried
pipework notwithstanding the aumber of visits made to the 1CL premises suggests
that there was a lack of competence within the inspectorale in relation to the risks
associated with 2 1.PG system. That suggests that there is a need for proper training
of HSE inspectors as to the risks associated with LPG systems. The fact that the
buried pipework had been in sifu for many years and in need of inspection should
have been obvious to a competent inspector. Similarly the fact that the pipework

entered a poorly ventilated area should have been obvious.

The transmission of information in relation o the risks associated with buried
pipework within the HSE was shown to be inadequate. The report into the Daventry
explosion was available as at January 1988 but was not widely known
within the HSE. The HSE should have in place robust systems for ensuring that such
information is circulated to Hs inspectors and particularly those who are dircetly

involved in the inspection of LPG systenis.

In their dealings with ICL the HSE failed fo carry out proposed check visits. This was
& clear systems failure. The HSE systems shouid be sufficiently robusi so as to ensure

that proposed inspections to check whether or not recommendations have been put in
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place are carried out. The JASE’s failure in this case allowed 1CL and in particular Mr
Stott and Mr Downie to avoid putting info place cecommendations designed 10

improve health and safety at the premises.

In inspeciing premises such as the ICL premiscs the HSE ought io have regard to the
suitability of the premises in relation to the use of LPG. Once ¢he risk of an explosion
is recognised it becomes important t0 consider what the impact of an explosion may
have on the structure of premises. The HSE inspectorate should be trained to have
regard to the structure of premises when considering the potential effects of an

explosion,

Conclusion

Phase One of the Inquiry has provided the celatives of the deceased and the survivors who

have attended the proceedings or visited the website with & clear insight into why this

disaster occurred. This submission is designed to reflect their views and their desire that

the kind of lessons proposed in the submission can be learned.

Colin MacAulay Q.C.

Gordon Lamont, Advocate



